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SELECTIVE SERVICE ACT-PROPER PROCEDURE FOR CHALLENGING VALIDITY OF DRAFT CLASSIFICATION-Appellant, a Jehovah's Witness, claimed
exemption from service under the Selective Training and Service Act of 1940,1
relying upon that section which exempts from service "Regularly or duly ordained ministers of religion ...." 2 Appellant's local board ruled against his
claim and classified him as available for military service (Class r-A). He took
his case to the appeal board, where the local board's classification was affirmed.
State and National Directors of Selective Service having refused to appeal to the
President for him,8 appellant's local board ordered him to report for induction.
He reported at the proper time and place, was accepted by the Navy, but refused to be inducted, reasserting his claim to exemption. The government indicted him for wilfully failing and refusing to submit to induction.4 Appellant
sought to defend on the ground that he was improperly classified through arbitrary and capricious action of the administrativ;e agencies. The District Court
rejected this defense and refused to permit the introduction of evidence to sustain it. The circuit court of appeals affirmed. 5 Held, that accused was entitled to show as defense that local draft boards exceeded their jurisdiction by
acting arbitrarily and capriciously in classifying him, and failure to permit him
to do so required reversal of conviction in order to permit a new trial. Estep v.
United States, (U.S. 1946) 66 S. Ct. 423.6
The problem of permissible procedure for challenging draft classifications is
destined to be an important one as long as selective training and service continue in effect. The act of I 940 and the regulations promulgated under it provide for administrative appeals of draft classifications from the local board to
an appeal board and from it to the President in some cases, and make the decisions of local boards final except where these administrative appeals are authorized. 7 There is no provision in the statute for judicial review of a,dministrative
54 Stat. L. 885 (1941); 50 U.S.C. {Supp. 1941-1945), Appx. 4479.
54 Stat. L. 888, § 5(d) (1941).
8 Selective Service Regulations, 628.1.
4 54 Stat. L. 894, § II (1941).
5 (C.C.A. 3d, 1945) 150 F. {2d) 768.
6 The Supreme Court's decision in this case displays an interesting array of opinions. Justice Douglas, writing the opinion of the Court, is joined by Justices Black and
Reed. Justice Rutledge, in a separate concurring opinion, joins in the Court's opinion
and goes beyond it. Justice Murphy, concurring separately, displays a willingness to
go well beyond the Court's opinion in judicial review of draft classifications. Justice
Frankfurter, concurril).g in result only, flatly rejects the Court's opinion. Justice Burton, who is joined by Chief Justice Stone, dissents. Justice Jackson did not participate.
7 54 Stat. L. 893, § 10{a){2) (1941).
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board classifications. 8 Extensive efforts to have board classification actions reviewed by the courts center principally in the cases involving conscientious objectors. Attempted remedies by way of direct appeals from boards to the courts,
review in certiorari, and injunction to restrain prosecution have proved unsuccessful. Habeas corpus and defense against criminal prosecution under the act
are the only methods of attaining judicial review of board classifications which
have met with success. 9 It is clear that there will be no judicial review of the
classification of a registrant who has failed to obey a local board's order to
report for assignment to work of national importance or for induction. 10 Apparently a registrant, in order to have his classification reviewed by the courts on
a charge that local board action was arbitrary and capricious, must take the
following steps: (I) Exhaust all administrative appeals; ( 2) obey order to
report for induction; (3) submit to mental and physical examination; (4) do
everything required up to, but not including, the taking of the oath.11 The
registrant who has performed all these requirements may then secure judicial
review of his classification by the boards 12 by applying for a writ of habeas
corpus 13 or by offering the defense of improper classification in a criminal prosecution under the act. One who has stopped short of all the steps in this series
of conditions precedent, it seems, will not be heard to challenge the validity of
his classification in the courts. A person who has submitted to induction and thus
entered into military service, having gone one step further than the courts
require, may challenge the propriety of his classification by applying for a writ of
habeas corpus.14 These conditions interposed by the courts as necessary to a
consideration of the validity of draft classifications have been heavily criticised
as unfair to the conscientious objector.15 But when consideration is given to
See the principal case at 426.
For an early consideration of administrative and judicial remedies with respect
to classifications of the local board, together with extensive case citations, see Bell,
"Selective Service and the Courts," 28 A.B.A.J. 164 (1942).
1 ° Falbo v. United States, 320 U.S. 549, 64 S. Ct. 346 (1944).
11 It was necessary for registrant to follow the normal procedure up to the point
of induction ceremony (where he refused to take oath) and thereby exhaust his administrative remedies in order to be able to challenge before a court the legality of his
classification. Further, under the act of 1940, a registrant does not become subject to
military jurisdiction until he has taken the oath., Billings v. Tr\lesdell, 321 U.S. 542,
64 S. Ct. 737 (1944).
12 Where judicial review is exercised, the courts are not to weigh the evidence to
determine whether the classification made by the local board was justified. Local board
decisions made in conformity with regulations are final even if erroneous. Jurisdiction
is the only question open for judicial review, and the court is limited to an inquiry
whether there is any basis in fact for the classification made by the board. See opinion
of the Court in the principal case at 427.
13 For a discussion of the possibilities of judicial review following the decision in
Billings v. Truesdell, 321 U.S. 542, 64 S. Ct. 737 (1944) ;-see 150 A.L.R. 1420
(1940).
14 Application of Greenberg, (D.C. N.J. 1941) 39 F. Supp. 13; United States
ex rel. Errichetti v. Baird, (D.C. N.Y. 1941) 39 F. Supp. 388; United States ex rel.
Broker v. Baird, (D.C. N.Y. 1941) 39 F. Supp. 411.
15 Lindsley, "The Necessity for Exhausting Administrative Remedies-Its Consequences in Judicial Review of Selective Service Cases," 32 GEo. L. J. 385 (1944).
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the sacrifices expected of those who are properly inducted, it does not seem to
be going too far to require the conscientious objector to take all the steps short of
actual military service before he may be heard to object in a judicial proceeding.
Thomas L. Dalrymple

For other discussions of the subject matter, see 31 VA. L. REv. 811 (1945); 19 TuLANE L. REV. 344 (1945); 8 MD. L. REV. 154 (1944); 36 ILL. L. REV. 352
(1941); Clark, "Civil Rights in War Time," 65 N.J.L.J 1 (1942); Okrand, "Judicial
Review of Selective Service Board Classifications," 16 So. CAL. L. REv. 24 ( I 942) ;
10 GEo. WAsH. L. REv. 827 (1942); 4 GA. B. J., No. 4, p. 59 (1942).

